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arbitration are especially obvious. In the first place, the 
statesmen who agree to settle a dispute in this way are 
very anxious to "save their faces." If they are badly 
beaten, perhaps by legal chicanery, they become unpop- 
ular. They feel themselves trustees for the nation. Now, 
if they mutually arrange to put the affair before a good 
man whose award will be a compromise, they know that, 
even if they substantially lose, they will still receive some 
trifle. The winner does not mind losing a fraction, even 
though he were, in strict justice, entitled to the whole. 
As the old saying goes: "He that putteth his coat to 
' daying ' is like to lose a quarter." Besides, it is very 
important that both parties should end as friends, and 
where big interests are involved the complete success of 
one party may leave bitter feelings behind. Americans, 
accustomed in their great Commonwealth to the spectacle 
of a supreme court deciding political and constitutional 
and legal problems between the States as well as the 
individuals of the Union, must exercise forbearance 
towards others who do not possess the same advantages 
and have not been brought up to trust lawyer judges 
with such sovereign powers. We admire your faith ; 
we are grateful to you for your example. International 
law is, indeed, the child of Federations — of the old 
Greek Amphictyonic League, of the German Confeder- 
acy, and, finally, of the American Constitution. But 
nothing can be hammered quite straight, and we cannot 
hope, perhaps we cannot wish, that all nations should 
conform to the same ideals and the same forms. It is 
not every people that can be educated to put faith in 
lawyers. Even from America I could cite examples of 
another spirit, as when William Penn, " to prevent law- 
suits" in the planted part of Pennsylvania, appointed 
" three peace-makers in the nature of common arbitrators 
to hear and end differences betwixt man and man." 
Again, during the later days of the Holy Roman Empire 
the Germanic princes objected so much to the Aulic 
Court that they sought and gained the right of arbitra- 
tion as a substitute. This right or principle was called 
" das Recht der Austrage " or " Austragalinstanz." But 
the advantages and characteristic differences of law and 
arbitration were put, more than 1950 years ago, by 
Cicero so well that one really need not enlarge upon this 
theme : 

" Ad judicium hoc modo venimus ut totam litem aut obtinea- 
mus aut amittamus.' 1 '' 

" Ad arbitrium hoc animo adimus ut neque nihil neque tantum 
quantum postulavimus consequamur." 

As to what disputes precisely are most suitable for a 
strictly legal determination by a strictly legal tribunal 
must be left to the nations concerned to decide. The 
precise rules by which the game is to be played are of 
little account, so long as a dispute is settled by a game — 
by peaceful play instead of by a bloody and disastrous 
war. For these reasons, while entirely endorsing your 
program and accepting with enthusiasm your project for 
securing the establishment of a permanent tribunal, I 
would respectfully urge that we ought to regard tribunals 
of arbitration and courts of justice as supplementary — 
the question which is the better depending upon the 
temper of the disputants and the subject-matter of the 
controversy. After all, common law is common sense. 
A good lawyer is not always a good judge. We must 
never forget the success of Sancho Panza in the Island 
of Barataria. 



Some Considerations as to Interna- 
tional Arbitral Courts. 

BY JACKSON H. EALSTON. 

Address delivered at the Conference of the Society for the Judi- 
cial Settlement of International Disputes at Washington, 
December 16, 1910. 

The establishment of arbitral courts and the submission 
of international disputes to judicial determination involve 
an infringement upon absolute national sovereignty. The 
very existence of a sovereign denies the idea of equality 
in others. The sovereign does not willingly answer for 
his actions or submit himself to criticism or correction. 
If a sovereign head can be forced for any reason, whether 
it be by contract through treaty or by the pressure of the 
enlightened opinion of the world, to obey the dictates of 
a court, being no longer the uncontrolled dictator of his 
own movements as against other nations, and all other 
nations being subject to like restraint, the essential basis 
of sovereignty disappears and human equality commences 
to assume its rightful preeminence. And just as demo- 
cratic writers are forced to explain that equality among 
men does not negative the idea that one may be more 
moral, more intelligent, more learned, greater in strength 
or wealth than his fellows, but only means that before 
the law the position of all must be brought to a common 
level, so as to nations, submission to judicial tribunals 
does not imply their intellectual or material equality, but 
only that the judges of their disputes, unmoved by any 
consideration affecting the character or power of the re- 
spective litigants, shall apply equally between them rules 
of abstract justice. 

The idea that a state was not sovereign in a strict sense, 
but only an equal before the law with every other state, 
and its head equal with every other man, — in other words, 
that neither it nor he could be rightfully judge and exe- 
cutioner, — is a modern one, born, let us believe, of the 
growth of democratic ideals. So long as a monarch rec- 
ognized no power between his own and that of the Al- 
mighty, so long as he believed himself the Lord's Anointed, 
naturally he would brook no interference with his purposes, 
and would not submit himself to anything short of supe- 
rior physical force or the fear of it. Thus it is that prior 
to the ushering in of the modern democratic age, con- 
veniently dated back to the formation of our government, 
few cases, if any, could be found of monarchs referring 
to citizens or subjects of other nations the determination 
of their contentions. Such submission did not comport 
with the sacred character of kingship, and arbitrations, 
if permitted at all, were placed in the hands of other 
kings, or else of the Pope, as the universal spiritual head. 

But, as I have indicated, a new spirit was influencing 
mankind. The theoretical equality of human beings be- 
came recognized. The idea that the Lord was represented 
in person by those whom force or accident had placed at 
the head of nations disappeared, and it was no longer 
derogatory to the dignity of a national chief, who now 
became a mere human being, to submit the differences 
of those whom he represented to the arbitrament of other 
human creatures. Thus it happened very naturally that 
the modern era of arbitrations was inaugurated by the 
tribunals established under the Jay treaty, the parties 
thereto being the democratic republic of the United 
States and the democratic monarchy of England. Yet 
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it will not be presumed that this great principle of arbi- 
tration was at once exemplified by perfect working 
machinery, or that even to this day perfection in design 
or operation has been attained. 

Could anything be cruder than the manner of formation 
of the tribunal under the seventh article of the Jay 
Treaty ? Two Americans were named on behalf of the 
United States, and two Englishmen on behalf of Great 
Britain, chance naming an American as a fifth man. The 
wonder was that under such unfavorable conditions awards 
could have been made at all acceptable to the parties in 
interest. If, as believed by many, partisanship controlled 
our Electoral Commission some seventy-five years later, 
was it to be expected that, more than one hundred years 
ago, arbitrators would forget that before being judges 
they had all their previous careers been inhabitants of 
England or America, during all that time solving all 
doubts in favor of their native lands? Was the fifth 
man to be oblivious of the fact that he had fought val- 
iantly for America in the Revolution, even though he 
believed that his country had not always appreciated his 
'services to the full ? 

Subsequent arbitrations have marked a development 
not always uniform, not always logical. Even up to re- 
cent months have we recurred to the ancient form of 
reference of national differences to the sovereign of a 
disinterested power. Generally of late such references 
have been intended as a matter of compliment to the ar- 
bitrating nation rather than as a tribute to the ability or 
fairness of the individual named in terms — a departure 
from the foundation principles of arbitration. Always 
it is now understood that the national head himself does 
not act save after examination by and upon the recom- 
mendation of presumably qualified subordinates. Direct- 
ness would dictate reference immediately to the qualified 
men whose determination would carry with it above all 
the sanction of their integrity and ability, something 
greater to be desired than the adventitious aid of political 
position. 

. As I have indicated, political considerations have moved 
nations to make such references, but their only merit has 
been — and this merit, balancing all other things, is but 
slight — their simplicity and inexpensiveness, since a sov- 
reign may not be paid for such services. A positive 
weakness is that the taking of judicial action by a political 
head may bring about complications embarrassing to one 
or all of the governments involved. This has been well 
illustrated by the results of the attempted solution by 
the Argentine Republic of the recent Peruvian- Bolivian 
boundary trouble and of the strained relations of Peru 
and Ecuador growing out of the reference of their dis- 
pute to the King of Spain. In the first of these instances, 
Argentine was placed in a position of political difficulty 
and in the second, the Spanish Crown might have found 
itself disagreeably involved. Yet we have to note that 
the British Crown has but just undertaken to solve the 
Alsop case between the United States and Chile. 

Let us return for a moment to the form of mixed com- 
mission first illustrated by the Jay Treaty. Two evils, 
as I conceive them departures from the judicial idea, are 
manifest — nationals sat upon the bench and the umpire 
was chosen from among the contending nations. The 
latter of these evils has been, for the most part, non-ex- 
istent in the more recent commissions, although in the 



British- American Commission of 1853, after the umpire- 
ship had been offered to and declined by ex-President 
Van Buren, the choice fell upon an American by birth 
and an Englishman by long association, perhaps as happy a 
choice as might have been made, but happy only by chance. 

The world has now grown so far away from the idea 
of a national of either party acting as umpire that we 
may regard such selection as a matter of curious history, 
the most striking instance of which was when, as has 
occurred, umpires chosen from the nations in conflict 
acted in alternate cases. 

Not so, however, with the existence of nationals upon 
the Court itself. In addition to similar situations upon 
many commissions of lesser importance, an Englishman 
and an American found places on the Geneva Arbitral 
Tribunal and also upon the recent Fisheries Tribunal at 
The Hague. Can any one doubt that a greater degree 
of respect would have been accorded to the determina- 
tions of the first of these Courts and a greater triumph 
recorded for abstract right had Sir Alexander Cockburn 
not sat upon the Geneva Tribunal ? We would at least 
have been spared some unseemly occurrences could all 
the judges have displayed the evenness of temper which 
characterized the conduct of all but one. Nevertheless 
the chances of trouble were again taken in the recent 
Fisheries case, which terminated, fortunately, without dis- 
agreeable incident. 

We will not fail to note that in the various sittings of 
the Hague Permanent Court of Arbitration, wherein no 
nationals of either party have acted as judges, unanimity 
of conclusions has been reached. We instance the 
Pious Fund case, the Venezuela Preferential case, the 
Muscat case and the Orinoco Shipping and Trading case. 
In the Japanese House Tax case the Japanese member 
vigorously dissented from the conclusions of his associates. 
In the Casablanca case, wherein the contending nations 
— France and Germany — were represented upon the 
Court, it is true a unanimous conclusion was reached, highly 
satisfactory from the standpoint of peace, and soothing 
to amour propre, but in which the Court did not partic- 
ularly concern itself with discussions as to the principles 
of international law, a course doubtless wise under the 
circumstances. 

The Grisbadarna case is striking in that the nationals 
of Norway and Sweden, the contending nations, sat upon 
the Hague Tribunal, and the conclusion reached was 
founded upon clear and, as I believe, sound principles of 
international law. 

But whether the test has come to the membership of 
the m<" st elevated international courts wherein all have 
been of the same importance in giving the determining 
votes, although the third or fifth member, as the case 
might have been, acted as presiding officer, or whether it 
has come in scarcely less important mixed commissions 
wherein the umpire has only been given a casting vote, 
or has in practice been a sort of appellate court, national 
commissioners have scarcely ever failed to consider them- 
selves as the immediate and patriotic representatives of 
their governments. Sir Alexander Cockburn, as we have 
seen, was a vigorous and scarcely respectful dissenter from 
the position of his associates in the Geneva tribunal. Mr. 
Kellogg, the American commissioner, was not willing to 
sign the Halifax fisheries award under the treaty of Wash- 
ington, in which case Sir Alexander Gait, the Canadian, 
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may well be considered to have led the umpire to accept 
views unduly favorable to Canada's contentions. Rarely, 
indeed, did any Venezuelan member of the Commissions 
of 1903 accept as correct propositions of international 
law in any degree, in his judgment, tending to bring 
about a result derogatory to national pride in the parti- 
cular case before him. Nor did commissioners named by 
other countries fail less often to support contentions which 
would have made Venezuela liable to condemnation. 
Thus we find that in these cases, as a rule, commissioners 
have been but advocates of their country's cause, save as 
to certain instances where liability or non-liability was so 
plainly manifest as to be beyond the reach of a shadow 
of argument. An incidental result has been agreement 
between commissioners upon compromise adjustments 
highly unjust to the parties themselves. 

In practice, therefore, appointments of nationals upon 
mixed commissions have illustrated confusion in the minds 
of the parties concerned between the functions of judge 
and advocate, and diminished the value of the determina- 
tion of the commission as evidence of international law 
largely to that of the respect to be accorded to the dis- 
interested members, usually the single umpire. 

Nor in such a court upon which nationals sit is the 
umpire possessed of the freedom of thought and action 
which should be accorded him. The proper relations 
between Court and counsel are fairly well understood. 
To state that upon the subject matter of controversy no 
communication should exist between the two save in the 
court room and in the presence of the opposite party is 
to state a commonplace. Not so is it as between those 
who rank as members of the same court. No ethical 
rule prevents the national commissioner from addressing 
himself at any time to a fellow judge, though he be the 
presiding officer of the tribunal passing upon the matter 
in controversy. All the pressure of personal association — 
perhaps of assumed national interest — may be, and often 
has been, exercised. Importunities have been indulged 
in not easily to be checked or rebuked if success were to 
be obtained for the tribunal and harmony secured for its 
operations. All this does not imply or assume the exis- 
tence of corruption, something of which, save in a single 
instance, international tribunals have never been suspected. 
With the drawbacks to which I have alluded, the wonder 
is that mixed commissions have met with the very high 
degree of success they have attained. 

But relative or partial success does not justify adher- 
ence to a faulty system. If a system be wrong, such a 
serious breakdown may occur at any moment as will preju- 
dice the whole idea of judicial settlement of international 
disputes. So believing, the United States insisted and 
agreed in conventions and treaties in the Pious Fund case, 
the Venezuelan Preferential case and the Orinoco Ship- 
ping case, and other nations have in other disputes pro- 
vided that no national should find a place upon the 
tribunals deciding them. "Unfortunately for the princi- 
ple, a different rule was followed in the recent Fisheries 
case. (I do not mention the Alaskan Boundary Commis- 
sion, as that was not, nor, as I understand, intended to be, 
a true international court.) Let us hope that for the future 
no national of the contending parties will be permitted to 
sit upon the Hague Tribunals. 

But international courts in their composition should not 
be open to all citizens of non-contending nations. The 



rule may be broken in spirit when not broken in letter. 
If one nation guarantee the independence of another, a 
citizen of the latter is not a proper judge in a conflict 
between the superior government and a different nation. 
If he be, the authority of the decision of the court of which 
he is a member may be weakened, and our end should 
be to strive to obtain the utmost sanctity for the deter- 
mination of arbitral commissions and to give them inde- 
pendence and force. We shall not lose sight of the fact 
that, as at present constituted, the Hague Court is largely 
composed of gentlemen who have gained eminence in the 
political service of their countries and displayed evidence 
of sympathy with the theories of those in control. I 
mention this as indicating that the judges named from 
the dependent nations will be apt to be influenced by the 
political feeling of the superior country. 

We may be sure that when any nation to-day names 
judges for the trial of a case at The Hague in which it is 
concerned, it informs itself in advance, so far as propriety 
permits, as to whether those under consideration are 
friendly or unfriendly to the principle desired to be es- 
tablished, or prejudiced for or against the parties to the 
conflict, and whether they are honest and able. The re- 
sult is that either side believes that it has named judges 
who are predisposed in its favor, or predisposed against 
its antagonist, or who are, at all events, competent. Ex- 
actly this course is taken by the trial lawyer in a hardly 
disputed case before a jury, with one advantage in favor 
of the jury lawyer: he may challenge the prejudiced, 
the dishonest and the incapable, or those whom he believes 
to be under such heads. The same power should exist 
with regard to the Hague judges, although the reasons 
for challenge need not be stated whether the present sys- 
tem of nomination of trial judges be continued or whether 
the power of nominating them be placed in the hands of 
a neutral government, or whether they be selected by 
lot. We can readily conceive the selection by one coun- 
try of a man who, for the soundest reasons, is an unfit 
judge so far as the contesting nation is concerned, yet to 
challenge him, under present conditions, would be embar- 
rassing and probably ineffective. This subject up to the 
present moment has received scanty discussion, and yet 
the next great international arbitration may demonstrate 
its supreme importance. I bespeak for this matter care- 
ful consideration. 

Territorial boundaries have often been a fertile source 
of acrimony and of bloody conflict. The Hague Court 
has not, it is true, passed upon any question of this sort 
of large importance. Many such cases have gone to the 
arbitrament of neutral nations, or of specially selected 
arbitrators, and the Hague Court in the Grisbadarna case 
has presented one of the latest illustrations of the possi- 
sibility of peaceful adjustment of territorial disputes. 

Are national insults, or what are assumed to be such, 
only to be wiped out by war ? Must the blundering of 
officials or of the populace, mistakes of tact and silly 
ebullitions of feeling, be the cause of infinite loss of hu- 
man life, destruction of property and creation of loads of 
debt to vex the happiness of future generations ? Let us 
learn a lesson from the Casablanca incident. Here Ger- 
man patriotism was offended (as Germany believed) by 
the harsh treatment of her subjects, in the infliction of 
which treatment disrespect of the German flag was by 
many assumed to be intended, while France found her 
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military occupation and authority set at defiance by a 
German consular oflicer, and her dignity internationally 
wounded. Thus the situation was such as to create tense 
relations between the two great nations, as that elusive 
thing called " honor " was involved, something to which 
the Hague Peace Convention only applied so far as the 
nations in interest might see fit to make it applicable. 
Fortunately, the very existence of the Convention was a 
monition to settle the trouble through peaceful ways. A 
reference was had to The Hague and a result attained 
which salved the self-love of both nations. 

Is it a question of the interpretation of treaties ? Men 
have been willing to fight over their meaning rather than 
to sacrifice one jot of what they considered the rights of 
their country. Their imperfect patriotism, instead of 
protecting their country through peaceful arrangement 
or adjustment, has drenched their land in blood, destroyed 
homes and burdened future generations. Peacefully and 
naturally when three nations, in 1903, interpreted the 
Bowen protocols in one way and eight in another, refer- 
ence was had to the Hague Court, and at trivial expense, 
considering the interest of the question, a solution was 
reached, which, whether correct or otherwise, was more 
righteous than war. 

Another condition of lesser importance in the construc- 
tion of treaties, but of interest as touching the dignity 
of the parties involved, was presented by the Japanese 
House Tax case, in which, as I have indicated, a conclu- 
sion was reached unfavorable to Japan, against the pro- 
test of her representative, but entirely acquiesced in as 
a controlling arbitral sentence. And once more, France 
and England, in the Muscat case, found no difficulty in 
having their conflicting rights or claims solved by the 
Hague Tribunal. 

Thus we see that, in principle, The Hague has met and 
determined several classes of questions which, undeter- 
mined, lead to national friction and often ultimately to 
war. But it may be said that there yet remains, outside 
of the questions so far judicially adjusted, a large field 
as to which courts cannot control. Questions of honor 
and national independence may be reserved from judicial 
solution according to the Hague Peace Convention. But, 
as we have seen, questions of honor, or supposed honor, 
have been passed upon, as in the Casablanca case — a 
case presenting a situation which, in other national moods, 
might have spelt war. So did England feel that her na- 
tional honor had been challenged when it was first pro- 
posed to submit to arbitration the Alabama claims. And 
yet the Geneva Tribunal offered an illustration of the 
triumph of common sense over supersensitiveness never 
equaled before or since its time. 

We will not forget that the great merit in the Hague 
Convention is, not that through it may be solved, well or 
ill, differences at issue, but that its very existence is an 
international question-mark whenever the national pas- 
sions of men are excited. If a nation smart under a sense 
of injury, and would seek to avenge itself upon another 
nation and slay multitudes of men innocent of the sins 
or offenses of a few who may have happened to have 
been in power or have been the provoking agents, the 
query arises in the minds of increasing thousands whether 
the trouble ought to be judicially adjusted under the pro- 
visions of the Hague Convention, and the inability to give 
a negative answer or the inability on searching self-ex- 



amination to justify one's self alike tends towards peace. 
Thus it is that the Hague Conventions are bringing about 
a state of mind — a mental condition — which makes war 
hard, and peace easy. 

I am not saying that the Hague Peace Conventions 
and their already glorious history mean that war is to be 
no more. For hundreds of years we have been improv- 
ing national judicial methods, and have not reached per- 
fection. For a like period we have progressed towards 
internal peace, and yet we have thieves and murderers. 
Likewise may we expect for years to come that thieving 
nations and brutal nations will display their characteristics, 
and even that ordinarily well-behaved nations will, under 
stress, fall from grace. So long as the words "sphere 
of influence," "vital interests," "balance of power," 
" white man's burden " remain honored phrases in national 
and international language, so long will the idea of wrong- 
doing hidden by them continue to exist among men. 

Considerations of time and space have prevented me 
from speaking more at length with regard to the defects 
of past systems of arbitration and of the existing system 
under the Hague Peace Convention. Enough has been 
said to indicate that the latest system is imperfect, and 
other speakers can, and doubtless will, point out more at 
length its defects. But errors of detail are subject to 
corrections which will be made so long as we keep before 
us an ideal worthy of our best efforts. This ideal will 
contemplate an international court no less free from social, 
political and official pressure than are our courts of high- 
est jurisdiction passing upon the disputes of individuals ; 
a court where actions may be initiated at no special ex- 
pense to the nations litigating; a court whose opinions, 
given as free from national or other bias as may be hu- 
manly possible, will stand as full, impartial and truthful 
expositions of the highest teachings of international law. 



Field Secretary's Report for December, 
1910. 

BY CHABLES E. BEALS. 

One must " get up before breakfast and work between 
meals " in order to accept all the invitations that come 
raining in on peace workers these days. During the past 
month the Field Secretary has traveled some thirty-five 
hundred miles, sometimes ploughing through blizzards, 
once riding all night in a day coach on a belated train, 
and often starting before daylight. 

At Lake Forest College on November 29, through the 
courtesy of President Nollen, " The Peace Movement as 
a Part of a Great World Movement towards Brother- 
hood" was discussed by the Field Secretary. The 
Men's Club of the Glen Ellyn Congregational Church 
held its Ladies' Night banquet on December 1. As 
one of the guests, the Field Secretary addressed the 
company on " Organizing Peace on Earth." Before the 
Isaiah Woman's Club of Isaiah Temple (Rabbi Joseph 
Stolz, D. D., pastor), the question "Are we nearing the 
Goal in the Peace Movement ? " was asked, and answered 
by the Field Secretary, and one of the Chicago papers 
devoted generous space to a report of the address. On 
December 13, Greer College, Hoopeston, 111., was visited 
at the invitation of President E. L. Bailey, and a plea 
was made to put the Christmas angels' song into interna- 
tional conferences, codes and tribunals. 



